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FEATURE

In the wake of the Supreme 
Court’s Windsor decision, difficult 
issues may arise in states where 

same-sex marriages are not 
permitted or where the retroactive 

effect of Windsor is at issue. 
Here’s a closer look at where 

things stand.
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The Post-Windsor World: 
Plan Administration and 
Same-Sex Marriages
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Windsor

IRS REV. RUL. 2013-17: 
INCOME TAX TREATMENT

Windsor
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United States v. Windsor,

As a practical 
matter and 
to help avoid 
discrimination 
concerns, plans 
should require 
the same 
documentation 
of marriage 
for same-sex 
couples as for 
opposite-sex 
couples.”
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… the term “spouse” will be read 

to refer to any individuals who are 

lawfully married under any state 

law, including individuals married 

to a person of the same sex who 

were legally married under any state 

law, including individuals married 

to a person of the same sex who 

were legally married in a state that 

recognizes such marriages, but who 

are domiciled in a state that does not 

recognize such marriages. Similarly, 

the term “marriage” will be read to 

include a same-sex marriage that is 

legally recognized as a marriage under 

any state law.

PLAN ADMINISTRATIVE RULES

Definition of “spouse” 

State-of-celebration rule

Domestic partnerships and 
civil unions are not marriages

DOL TECH. REL. 2013-04: 
ERISA PLAN  
CONSIDERATIONS
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Examples of 
the State-of-
Celebration Rule

XYZ, LLC Pension Plan, a qualified 

DB plan, is maintained by XYZ, LLC, 

which operates only in Wisconsin, a 

state that does not recognize same-sex 

marriages. Nonetheless, the plan must 

treat a participant who is married to a 

spouse of the same sex under the laws 

of Minnesota, a state that recognizes 

same-sex marriages, as married for 

purposes of applying the plan and federal 

tax requirements that relate to spouses.

XYZ, LLC 401(k) Plan, a qualified DC 

plan, provides that a participant’s 

account must be paid to the participant’s 

spouse upon the participant’s death 

unless the spouse consents to a different 

beneficiary. The plan does not provide 

for any annuity forms of distribution. 

The plan must pay this death benefit to 

the same-sex surviving spouse of any 

deceased participant. The plan is not 

required to provide this death benefit to 

a surviving registered domestic partner 

of a deceased participant. However, the 

plan is permitted to adopt plan language 

that makes a participant’s registered 

domestic partner the default beneficiary 

who will receive the death benefit unless 

the participant chooses a different 

beneficiary.
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Windsor Cozen O’Connor, P.C. v. Jennifer J. Tobits, et. al,
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CONCLUSION

Windsor

Ted Rice is an attorney/
shareholder with Kelly, 
Hannaford & Battles P.A., in 
Minneapolis. He has 

practiced employee benefits law since 
1984. Ted’s clients include financial 
services companies and plan sponsors.
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PLAN AMENDMENTS AND 
RETROACTIVE EFFECT ARE 
OPEN ISSUES

Windsor

OTHER PLANS


